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Re:  TAPS Hight-of-Way Bemhorization

Arached is o copy of Morth Slope Borough testimaony which 1 deliversd af the Purcao of

Land Managemeni™s (BLM's) Awwst 9 Barmow public hearitg on the Draft
Lovironmental bnpact Statement (1448) lor the Trans-Alaska Pipeline Syvstem (TAPS)
vight-of~way reauihorizaton. We ask that you fully incorporate here thetl feslimony as
comments on the Siale’s consislency review of the TAPS reauthorization. The testimony
deseribes the kay points which fhe Borough sees as being at issuc with respect to the
reauthotization proposal, To the cxtent that the Botough’s positions ar these points is
supported by the provisions of the Alasks and Nenth Slope Borough Coastal Managemant
Programs {ACKP and NSBUMPY, the applicable enforccable policies are referenced
below,

NSBLOMP Policy 2.4.3.00) sfates:

Development shall nn1 precinde reasonable sabsisience user aceess (o a subsistence
TCIGUTTE.

The combination of TAPS and the Haul Road have already reswricted caribou movement
to @ depree such that animals are no longer regularly found in certain waditional
subsisivnes harvest areas. The deflectinn of migrating herds away Fom these arcas has
eniLsed hardship in alfected commuonities. Reautharization of the pipeline, in combinalion
with the state’s confinnel allowanee of public scccss to the Haul Road, will likely resnlt
in continuing amd increasing hardship within subsislence conmmunites pnable to refiably
fird caribou in traditional harvest areas.
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NSBCMYP Policy 2.4.3.(e) statex:

Development which is likely 4o disturb culturul or historic sites listed om the
Natiomal Register of Histvric Places: sites ebigible for inclusion in the patsonal
Register; ar sitey identified a3 importam to the study, andirstanding, or illustration
of nativoal. state, or bocal histery or prebistory shall 1) be required to aveid the
sites; or 2) be required to consuli with appropriate loeal, state and federal apvncies
aind survey zad excavate the site prior o disturhance.

NABUMP Poliey 2.4.3.(g) states:

Development shabl not cause surface disturbance of newly diveovered historie or
cuftural sites prive to archaeolgical investigation.

Appropriale surveys weré not conducted prior to construction of TAPS and the Haul
Reoad. Ongoing vperations and maintenance, and polential incident responses, could
darage important sites, Reanthodzalion of the TAPS right-ofway must include a
requitement for 2 full inventory and designation where appropriate of historc,
archeoingical, and cultural sites within the TAPSHaul Road transpontation comidor.

NABCMP Policy 2.4.4.1d) states:

Devetopment and enmmercial develnpment must he served by solid waste disposal
Facilities which meet state and federal regulations.

The pipeline and aol Road wore constrocted and imtended 1o eperalc as a unit. The
state’s opening of the road 10 public sccess without the placement of suificicn! waste
dispusal facilities has resulted in the improper disposal of human waste amd garhage not
only aloog e road. but alse in cxpanding areas of the North Slope now more eosily
accessed by teavelers utilizing the road.

NSBCMP Policy 2.4.5.1 states that development of the Tollowing categorics will be
allowed only if...che developer has taken all feasible and prudent steps to avoid the
adverse impacts the policy was intended to prevent.

Falicy 2.4.5.1(b) Development which restricis sobsistence user access to @
subsistence resource. See 2.4.3 () above.

Pulicy 24510 Transportativn development, incleding pipelines, which
significantly obstructs wildlife migration, Scc 2.4.3.{d) above.

NSBCMP Pulicy 2.4.6.(¢) wtate:

A means of providing for unimpeded wildlife crossing shall be inctuded i the design
an construetion of structures such as roads and pipefines that are focated in areay
wsed by wildlife. Pipeline dusign shall be hased oo the best avsilable information and
include adequate pipeline clevation, ramping, ur borial tn minimize disruptions of
migratory patterns and other major movements of wikllife. Abovegraund pipelines
shafl be elevated a minimum of 5 Feet from the ground to the boitom of cthe pipe,
except al those points where the pipeling intersects a road, pad, or caribos ramp, or
is comstructed within 100 Teet uf an existing pipcline that is elevaicd fess than 5 feet.
See 2.4.3.(d) above. I s not our intention o unrcazonably restricl operations of TAPS or
the ifaul Road by reference to NSBOMP policics. We recognize (hal these asscts arc uses
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of state comwern, Their operation, however, can and shewld still be camlueted in a 1Th CLNEE
that minimizes impacts to subsistence users. Reauthorization should require operations,
including sny maintenance, repair, and retofiiting which is propozed o consider and
pursue measures which will lessen the impacts on wildlife movemems which have
already vecurred and are ongoing.

in addfilion. questions have been tuised lollowing the August ¢ hearing regarding the
Borough’s endorsement of the voncept of 2 TAPS vilizens oversight gronge. We have been
asked bo clarify vur position concerning the steovlure. function, and auathonity of the panel
that we and others have proposed. W have made referenee to the Prince William Sound
and Cook Indet Repional Citizens Advisory Councils (RCACs) a5 models for o now
TAPS group. We have been encouraged to retreat lrom hat position by some who have
argued rhat the authorily and expense ol the RCACS is oo great to apply in Lhe context of
TAPS oversight.

Rether than sayving here what we believe Lhe growp should nos be, we [l il is more
peoductive to define what a meaningful TAPS oversight pane] mnst be. These atiribuics
include the tollowing:

1. Tt must be Inchusive, tather than exclusive, [ must at a misoum have represenalion
fiom each of the poientially affected communitics along the pipeling/Haul Road
coridor.

2 It oyt mert two Or moTe times a year inlialty, with the leng-tenn frequency of
mectings to be determined based on need and expericoce.

3. The group itsglf must sct the agemly [or the meetings.

4. Meetings and other group functions nmst be Randed by the TAPS owners jaml
operators,

3. All mectings smust be open to the public, and periodicafly held in member
conrnumilics.

6. Each meeting agenda must at ¢ minimum inclnde the following:

* Onerview of vngoing opetations, ncluding mainivnance, monitoring, seeuriky,
incident reviews

Cramer/opEralor Written response to concerns raised al previous meeting

Oversipht agency repores

Rescarch priorities, study designs, study results

Communily concerns, including cumulative impacts retated o the Haul Road

Public concems

I hope this clailies the North Slope Borugh position regarding (e need for an
independent TAPS citiaens oversight group.
Thank you lor your attenion o these cormpenls.
S_jnc/::,mlsr, i o - z/
/r’/ /Wzﬂ/& /;’(v-‘i"?"f

-~ Ciearge N. Ahmangak, Mayor
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o BLM/ Arposne Nattonal Laboratorics
Senator Ted Stevens
Scnator Frank Murkowski
Representative Don Young
Eli Nukapigak, Mayor, Nuigsat
Harry K. Hugo, Mavor, Anakiuvuk "ass
Goorge T, Tagurook, Mayor, Eakiovik
Serwmlor Donny {¥son
Representative Reggie Jouk:
Fex Okakok, NSB Flanning
Charles DN Broswer, NSB Wildlite
Dretnis Boper, NSB Government Affairs
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00055-002:

00055-003:

00055-004:

Responses for Document 00055

The comment points not to restricted subsistence user access to resources due to the TAPS and the
Haul Road (Dalton Highway), but rather to possible restrictions in caribou movement due to the these
two pieces of infrastructure. The issue of modified caribou migrations due to the TAPS or the Dalton
Highway is mentioned frequently by Alaska Natives and other rural Alaskans along the pipeline, and is
presented in Section 3.24 for several communities (including Anaktuvuk Pass and Nuiqsut). Those
possible impacts are considered under both the proposed action (Section 4.3.20) and cumulative
impacts (Section 4.7.8.1). As discussed in Section 4.7.7.3.2, structures within the North Slope may
delay or deflect the movement of some caribou, but have not impacted the herds overall. A text
addition has been made to Section 4.7.7.3.2 that addresses the fact that no single factor is
responsible for either changes in caribou herd sizes or dispersal patterns. With regard to restricted
access of subsistence users to subsistence resources (which appears to be the focus of the
referenced coastal management plan), the DEIS concluded that this would be a consideration
(particularly on the North Slope) but the restriction would not be great. The point here is that
traditional harvest areas for caribou are quite large (see Sections D.2.3.1.1 and D.2.3.1.2 for
Anaktuvuk Pass and Nuigsut) and the restricted areas relatively small.

Section 3.26 acknowledges shortcomings of prior archaeological projects, and the data that resulted
from them. Much of the corridor has subsequently been resurveyed for other projects, as revealed by
research for this EIS. That research, coupled with access to the State Historic Preservation Office
cultural resources database, provides an improved ability to identify potential impacts on cultural
resources under the proposed action and other alternatives.

TAPS activities are completed in compliance with Section 106 of the National Historic Preservation
Act. This act requires consideration of the effects of an undertaking on cultural resources. A
programmatic agreement is currently being developed between the BLM, the Alaska State Historic
Preservation Office, and the Advisory Council on Historic Preservation to streamline the Section 106
process for addressing cultural resource concerns in the vicinity of the TAPS.

As the comment suggests, the solid waste problems along the Dalton Highway appear to be related to
tourism or other activities not directly related to the TAPS. The Dalton Highway is under the control of
the Alaska Department of Transportation and is not part of the TAPS.

The comment points not to restricted subsistence user access to resources due to the TAPS and the
Haul Road (Dalton Highway), but rather to possible restrictions in caribou movement due to the these
two pieces of infrastructure. The issue of modified caribou migrations due to the TAPS or the Dalton
Highway is mentioned frequently by Alaska Natives and other rural Alaskans along the pipeline, and is
presented in Section 3.24 for several communities (including Anaktuvuk Pass and Nuigsut). Those
possible impacts are considered under both the proposed action (Section 4.3.20) and cumulative
impacts (Section 4.7.8.1). As discussed in Section 4.7.7.3.2, structures within the North Slope may
delay or deflect the movement of some caribou, but have not impacted the herds overall. A text
addition has been made to Section 4.7.7.3.2 that addresses the fact that no single factor is
responsible for either changes in caribou herd sizes or dispersal patterns. With regard to restricted
access of subsistence users to subsistence resources (which appears to be the focus of the
referenced coastal management plan), the EIS concluded that this would be a consideration
(particularly on the North Slope) but the restriction would not be great. The point here is that
traditional harvest areas for caribou are quite large (see Maps D-3 and D-4 for Anaktuvuk Pass and
Nuigsut) and the restricted areas relatively very small.
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00055-006:

00055-007:

The comment points not to restricted subsistence user access to resources due to the TAPS and the
Haul Road (Dalton Highway), but rather to possible restrictions in caribou movement due to the these
two pieces of infrastructure. The issue of modified caribou migrations due to the TAPS or the Dalton
Highway is mentioned frequently by Alaska Natives and other rural Alaskans along the pipeline, and is
presented in Section 3.24 for several communities (including Anaktuvuk Pass and Nuigsut). Those
possible impacts are considered under both the proposed action (Section 4.3.20) and cumulative
impacts (Section 4.7.8.1). As discussed in Section 4.7.7.3.2, structures within the North Slope may
delay or deflect the movement of some caribou, but have not impacted the herds overall. A text
addition has been made to Section 4.7.7.3.2 that addresses the fact that no single factor is
responsible for either changes in caribou herd sizes or dispersal patterns. With regard to restricted
access of subsistence users to subsistence resources (which appears to be the focus of the
referenced coastal management plan), the EIS concluded that this would be a consideration
(particularly on the North Slope) but the restriction would not be great. The point here is that
traditional harvest areas for caribou are quite large (see Maps D-3 and D-4 for Anaktuvuk Pass and
Nuigsut) and the restricted areas relatively very small.

Section 4.1.2.10 discusses pipeline design characteristics that focus on big game crossings. More
than 550 designated big game crossings were included in pipeline construction to help promote the
movement of caribou, moose, and bison, consistent with the policy referenced in the comment. Other
considerations for minimizing adverse impacts to ecological resources associated with the operation
and maintenance of TAPS are addressed in Section 4.1.3.3. Based in part on these features of the
TAPS, caribou migrations do not appear to be affected substantially by the presence of the pipeline
and associated facilities (see Section 4.3.17.2).

The reader is referred to Section 2.5 of the FEIS, “Alternatives and Issues Considered but Eliminated
from Detailed Analysis.”
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MICIAEL 5ACC0
FREZICEHT
JOEMN Fay
FXECLMTIVT WGl FRLSLWIENE
YT HEINDEL
SECRETARY- TREASURER
ALCGASTIN TELLES
VIUE PRESMEST

SEAFARERS INTERNATIONAL UNIQN sosrirsorss

N— . . . AEY
ATLANTIC + GULF - LAKES AND INLAND WATERS DISTRICT =~ DEAK CORGE)

NATIONAL MARITIME UNION NICHOLAS 1. MARKONE.
721 SEBAME STREET. SUITE 1C » ANCHORAGE, ALASKA 99503 » (B07] SB14888 o pmmiit
YICE PEESIDFRMT
KEEMETT MANMGRAM
YICF PEESITIFKT

REME LIOEANTIE

AFFILIATED WITH THE GEAFARERS INTERNATIONAL WHIDH OF WORTH AMECAICA ¢ AFL.Z0

August 135, 2002 VICF FRESIMET AT LaRGE

CILARLES STEWART
WICE. FRFSLNENT A1 LAKIL
JOHN SPABARLY
LW SATIOHAL LCRLCTUR

BLM TAPS Rengwal 18
Agonne National Laboratory LALDN0
SO0 & Cass Avenue, Arponne, [F. 60435

RE: TAPS Renswal

Diear Sir or Madam:

On Behalf of the Seafarers’ International Union [ wish o support the 30-year
sight-of-way rencwal for the Alyeska Pipeline Scrvice Company currestly being
considerad by the federal Bureau of Land Management and the State of Alaske. Our
wnign represeats many of the marinets fnvolved in the coastwise Jones Act that serves
Alaska. Our contracted operators include Alaska Tanker Company, the primary lanker
operator that ranspors BP's Alaska crude to markets in Washington, Hawaii, 2nd
Califurnia and the major deep-draft vessel operators, TOTE and CSX Lines, wha service
Alaska’s rail belt.

Crur unicn sponsors a special hire marine training and employment initistive
which seeks to recruit, train, and hire Alaskans, particularly Alaska Matives, disattected
youth, and uneimployed fisherman and loggers  Our program has won national and state
honers fior its success in recruitment and retention of Alaskans. Many of the graduates of
the program vnd up working on the darkers and cargo ships in the Alaska trade. Alaska’s
envirotunent is a major beneficiary of the program, after all who beticr to protect our
waters and natural splendor than those who have had a life lony appreciation for its
beauty.

FAx {407) 562-0122
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The TAPS remains 4 remarkable feat of enginesring and is among the safest
pipelinet in the world. Notwithsianding the P Exeon Falde:, our U S, flag fleet ranks
ameng the safest of any nation.  The quality of the TAPS trade vessels, officers, and crew
CUTHINUES 1O SUPASs 115 own eccomplishments as new standards are set and met for
trainimg, equipment, and vessels. In fact, Alaska Tanker Company will soon be operating
the: most sophisticated and safe tankers ever built. These vessels will maintain redundant
radar, aavigational and propulsion systems that will minimize most any threat to the
environment.

By renewing the TAPS right-of-way tur a 30 year period, you will be providing
our 3tate wath the opparturity to praduce 7 billion more barrels of ANS crude and
inctease the likelihood that our state wilt finally see the ecoromic benelits wo have long
sough in commercializing the estimated 30 trillion cubic feet ofsiranded” gas in the
Nerh $lope. Both of these outcomes arg critical to our membership as our Alaska.
related employment is dependent upon both a steady flow of oil resources and a
prosperows Alaskan economy. Inoa neshel], if Alaskan consumers and businesses aren't
buying products than out carge shippers will have nothing to ship and they wili lay-up
vessels, teaving our people uremploved. Consequently, we rely on you to make & right-
of-way rencwal decision that will enhance the ability for continued investment by the
industry in sustained resource development. Do not place so many regulatory burdens
arud hurdles on these firms thal they seek o invest on other nations ot oilficlds. Our
members are depending on a future in Alaska.

We urge the BLM and Stale to provide Alyeska Pipeline Services Company with
a M)-year renewal of their federal Right-of-Way for the Trams-Alaska Pipeline.

Sinu:m]y }'uurs,

fniamatmna] R.epresentatwe
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Responses for Document 00056

00056-001: Thank you for your comment.
00056-002: Thank you for your comment.

00056-003: Thank you for your comment.
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TRUSTEES FOR ALASKA

A Monpell Pk Le [I:Lll':';l':ﬁl Law Firez Prossling 'f:lé..g.-nht". s Pratest ozl Seskain A laska’s Frovicoomenl

1026 WAk Awe Ske. 200 Ancharage, AR 90001 (507 276-4244 (907 2726 7110 Fax Ll ecoliew@leustoss. org
August 20, 2002

BLM TAPS Kocnewal EIS

Arponny Mationul Laboratory EADWSO0
IS, Casas Avenle

Argonme. [L 604349

Juhn Berigim

Srare Bupeloe Conrdinawnr
Department of Watural Resources
Toint Pipeline O fiee

411 West dith Avenupe, Syt 2
Anchorape, Alaska Y9501-2343

Re. FPUBLIC COMMENT: Diraft Ef5, Renewal of the Federal Grant for the Trons-Aloska
Fipecliree Svalem Bighr-of-Wey, BEMAAKPF-02AR204+ 2880980, 018, Depariment of
futerior, Burean of Land Managomend {fuly 2002 | aud Corunisiioner s Statestent of
Heasons and Proposed Wefrton Letermiration for the rewewal of the Trars -Alaska
Fipeline Right-of-Wor Lease, ADL 63573 dfwlv 5, 2002).

To Whon U May Concern:

These comments are submitled on behall of Alaska Center for the Environment, Alasks
Ceomservabiom Allianee, Alaska Conserealion Yoters, Alaska Tooumm for Envitoameantal
Kosponsilnlity, Alaska Pubhc Intorest Kesearch Chioups, Adaska Wilderness Leasue, Acctic
Audubon Secicty, Evak Proservation Counctl, Natwonal Wildlife Federation, MNatural Resourees
[refeemse Covocil, Nonhem Alasks Envirommental Center. Sierra Club, Siema Club Deoali
Chapmer. and The Wildemess Sociely on the above-referenced docoments relewsed by the 1005,
lureau of [and Management and Alaska Department of Naowral Besourges, respactively, on fuly
5,2002. Tmtally, while we are submirting these commetts wichun the 45 days allowed by your
ggencies, we would again like to reguest that memwbers of the public be given additional tme 1o
analvee and coroment on the volwminoos documents associated with renesul of the lecderal grant
anel state lease for the Trans-Alaska Pipeline Sysiern. The reasons inoyour lelters denying the
requested cxtension, dated July 31 (D0O]) and August 2 {IX5R), go only w the availabality of the
document or the public’s implicd wwareness of the process. Your rcacons do not po w the ability
af the public wo analvae andd reepomil o the ngurl e 2000 pages, and (o consicder The Toowd rnge of
technuzal, somal, and covivonmantal issnes implcated inoeonewal of the TARS oil delivery
syslem Tor anather 30 vours.

57-1

As the regent hearings arguncd the state deangmstraled, many indh vidaals as well as
chrindiuty. envirommental, and Macive organizations are extremely interested in this issoe.
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Despite the Lmited and ineonvenient tme frame, appeogimately 150 people testified, In (hoee
communilies, the hearngs run past midnight. At Bareow, tao elders, ages 79 and 83, waited
e than five hoors 1o the opporlunity W express their concemns to you. We will not attempt 10
summarize the many spacific issues raised by converned citizens during this process. However,
we will ook forward with interest to your specific responses to the guestions ralsed by
voncerned eitizens, In light e the public interest un the reneweal process, your zuideline should
b o invnlve the pabdic more, not less, for this progect of tremendous imporiance to the citizens
of the State of Alaska and the oation as 4 whole.

L. FACTUAL BACKGROLUND

The Trans-Alaska Pipelime System (CAPS) delivers ol Trom the North Slope o the
Vuldes Muanne Terminal 1o Prince William Sound. Qi) development along the Arciic coast of
Alaska begom with the discovery ol the huge ailficld at Prodhos Bay in 196%. Since o1l bogan
Elewwrang dowen TAPS in 1977, oil developmuent nfTastruciune has sproad seress the Aretic
coastline of Alaska like an industrial deittoer Queer 400 maley of tels, over 1137 miles of
prpehmes. and over §.160 sorcs of gravel fitl in wetlands have spread across Alaska's Morh Slope
fior ¢al cevelopment Al wf this development is nuade possible by the Trans-Alaska Pipeling
Aystean, which delives the ofl from its source undergroend tw markels io the TLS and abroad.

Since the 1974 EIS for construction of TATS, no ather EIS has ever been prepared for u
ngw mmshure vilfield production or tnspenation project in Alsske. The covironmental impacts
of the fall seope of the TAPS oi] develupinent system huve never been comprehensively
cxamened by any tederal agency in an Environmental Tmpact Statemnent. WNor have The
cumulative impacts of past pormicting activities on the Xoeth Slope ever been comprehensively
examined. Instewl, federal and siale agencies bave looked at each development 1 isolation,
finding that emch ol the Mewsands of incremental steps will not have a significant impuct on the
covirenment. As a consequence, Alaska's Mocth Slope 15 powe 4 comples Jattivework of toudly,
stroclures, and pipelmes that has never undergone the thorough analysis of an EIS. As set ool
Do, The currenl 1 ghl-ol-way renewl process 15 the appropriate ime to undertake such an
analysis under the Natierat Envirenmental Palicy Act CSEPA L

IL. DETS IS INSLFFICIENT LNDER TEDERAL 1AW

A. DEIS 15 INSUFFICIENT UNDER NEFPA

Depariment of Intenior™s (D010 2eaft Eaviroomental Impast Seateroent {E1S) for the
Trims-Aluska Pipeling System {TAPS) Right of Way Renswal fails t comply with WHEPA.
NEPA s an acton-forcing ducamment, reqguiring government agencics o rigorously examing the
unpacts of proposed actions and the comparalive Impacls of ressenable allematives, so thal the
deency van make 1be most informed choice of action.

The T'APS [IELS fails o satisty four MEPA requirements. First, DO improperly defines
the purpose 2nd need of the [XELS 0o oamgw Ty, thereby cacluding reusonable sllematives from
consideration. Second. the DEILS limits its analyss of ditect, indirect, and comlative impacts to
a pecrraphis: ynd lemporal scope that is too namew. Thaed, the DETS Fails wo consider a sufficicnt

Trasterr for diaric

Fiklic Commeeni: 2 MIZ% W A Aveaor, F200)
Renzwd of TAPS Right-o-Way Grarl and Leose Archonsgs AKX FONil
(9071 2 d2dd
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range of reasonuble allernatives to be proposcd action. Finally, the DELS fails to coomply with
NEFA regpurgments for soknowledging snd acling on incomplete informaation regarding adverse
environmental impacts. We note at rhe omsel that many of he issues discussed below were
rarsed by the Alaska Forum for Enveronmental Responsibility in ifs scoping comments lasi fall
but were summmarily dismisscd m both the state and federal docomends suppoitiog the course of
awtiom proposed by the reviewing sgencies, As discussod below, we belicve that many of these
I§508% FBOULIE 520005 consuleralion.

In orcder to remedy these WNEPA shoncomings, DOT must prepare 4 new DEIS, adequately
pertonming the required aoalyses DO most gllow for public comment on the completed
anatyses in a revised DEIS hecanze simply o perform the analyses and incorporate them into an
FEIS withaut obiaining addinenal public review would violale the reqguirzinent in NEI'A and the
Administrative Procedure Acl {APA) that an ageney solion and obtain public comment. The
NEPA inucleguacies in the current DELS are simply too great not o oblain public commenl o 4
eevised analysis. While 101 gave an inadequate 43-cay comment period for this DEIS, the
public nonetheless found many KEPA shortcomings. That an inadequate and hurried poblic
revivw process of 45 days found numerous glarng shoncomings undarscores the meny impeortant
flarws in the TAPS DELS. The unly option tu remedy the NEFA vielstions m the DEIS 15 for
3T 1o prepare 2 new DELS, completing the required anal yses.

1. PURPOSE AND NEED 15 TOO NARROWLY DEFINED

The TAPS BETS violates NEPA becanse it defines the Porpase and Mead for the
statement too pamowly,  The DEIS' detvution of the porpose and need larpely dictates the
rumge of reasonable aliemoatives the statcment noust consider. Thus, f the ststement defimes the
plavpse aned negcl oo nareowly, i wall nol comsider an adoguate ranpe of reasonable altermulives.
Apencies cannnt detine the puepose and need 50 nammawly us 10 fereclose reasunable
consideration of altematives, By defining che purpose and need of the statement solely in erms
ot he TAPS owoers” uppheation, the TAPS DEIS cxeludeys important altcmatives from the range
of reasmmahle alterparives thal must be cunsidered in order 1o comply with NEPA, The TAPS
LIENS detines the parpose and nead for the staermen as “1o assess the positive and negative
environmental, secial, and economic impacts associated with the apphcation.” TAPE DEIS Yol
Iut l-1. By limiting the statcmend of the purpose and need to a consideration of the posjtive and
negalive impasls of granting or rol granting Lhe dght of way -- only as it was applicd for by and
o lerms acceprahle rothe owmers - TROL bas precluded examingion of abwmatives to the
proposed action. 1001 should have examined aleernatives in adilition ta those presented in the
TAPS owners' application.

DO showld have examined the allemat ve of modifviog the Grant lemms 1o e defecs io
the cristing Grant, some of which were identified in public comments ditring e scoping perind
out were pevertheless nol considered 1o the flawed DEIS. For exsmple, the DEIS declined to
comsicler requiring TAPS owners Lo deposil the required dismantlement. removal, and resloratisn
(TRR &R funds inbg an ascro acoount a3 a pre-condition of renewal of the dght-of-way, In
additien, DOl should have evaloated the allernative of establishing a citizens” nversight group to
casure thut the prpeline 15 maintsined and operated in @ manmer that safcguards the natural
ressunnges ol Aluska and ensures e safely of conlinued o] shipment. Another ¢xample of o new

Trieiteri for Ak

Puldlic Lommni: 5 1020 WA Avegne, #2200
Rerewal of TAPE Kight-of-Way Grene and Lease Anchwcdpe, AR PRE0S
IR0F) 2REAE
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provision the DETS should have considered 15 the perindie Technizal Revicw and Audit of the
TAPE. Due to aping equipment and possibbe cffects of climate change and wechnologicul
developmenl, renewal of the oght-ol-way pranl should be conditionsd on salisfactory campletin
of an independent evaluation -- including techoical review and audit every five years - to ensure
that TADS uses best availahlz technology and has systems in place and equipment on band ta
address emergeneics. The DEIS failed te evaluate 2oy of these proposals te ensute Thal the Grang
termes will be effeciive in fulfilling their stated purpose during the propoesed renewal perind. Due
o these Failuees, the [MEIS bas violated the WEPA requirement that 100 ot define the Purpose
and MNeed secton so nacrowly that it excludes reasonable alremnatives.

Ome weay 10 proper]y deling the purpose and reed ol an impact statement is to cefer oo the
agency’s slatatory authorization 10 act, in addition wo other congrassional directives. Tn
ciuminimg its congrossional dircetive to sct m the rencwal of the nght-of way, DOT must
consider the Trans-Alssky Pipeline Authonzation Act (TAPAA), which mandates, “The
Secretary of the [nteror . L, [35) awthorized an any timée when necessary 1o protect the puhlic
interest, pursaant 10 the autharity of this section and in accordance with it provisions, to amend
or medify any ight of way permit. bease. . " Trans-Alzska Fipelme Awthonzation Aql, 43
U3 €8 16530, Avvording e federal appellate cournts, DOT rowst vongider the @miphiasis the
TAPAA phiced on acting i the pollic interest in detining the pupwose and need of the TADPS
PELS. Definng the purpose and need in accordance with TAPAA reguires DOT to consider &
broader range of options than the DEIS currently conmders. Deing so would serve ihe poblic
mberest by, £.g. cxamining the benefits of requinng DRG&R Tonds to be deposited iolo an escroe
docal, o by exaonining the environroental benedics of cigzens” oversighd of the TAPS sysiem.

Beroausc the TADPS DEIS defines its oljectives so parmowly as to cxclude reasonuble
options, the DEIS viclates WEPA, DOI must perform anew DEIS, adequately delining fhe
prerpest aned reesd For e shaely su s 10 ocucls all reasonable opticns wthe proposed action.

2 DEIS FAILS TO CONSIDER ADEQUATE SCOPE OF IMPACTS—
DIRECT, INDIRECT, AND CUMULATIVE [MPACTS

The TAPS IDEIS also fails o comply with MEPA because if considers an unreasonably
natrowy acope of impacts. THOI's decizion co renew the TADS right-of-way reprosents & “crilical
decizion' to act oo the TAPS site. The proposed action of renewing the right-of-way for anolher
thitly yemrs will ensure the cuntinuing eperation of the TAPS for af leust thidy vears, or gl e
Prodhoe Bay ail supply Inses commersial viahility. Hacause the proposed action will altow
TATPE 1o operale for iy more vears, it represents 4 cotical stage of the decision-making
provess sl which DO must consider the diceel, indireat, aod sumuolative impacts of the proposed
dotion and the alemenives, Iowever, DO faled 10 evuluate 2l siie-specilic impacts of
extending operatim of the TAPS il delivery syslem. To comply with NEFA, CH mwst
produce a new LIETS that evaluates all direct, indirect, and cumulative smpacts of the proposed
action snd its altemmatives in complisnce wilth NEPA.

MTPA requines faderal agencies (o analyze fheee (ypes of actinng, and thiee types of
mpacts. Agencics must consider acthons that are conmected, comulative, and similar. Connecied
actions arc those whoeh are “closely relawed,” mcluding those that *[e]annol or will nop proceed
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viless ober wotliens ane lwken. orthese th are “inerdependent parts of 5 lurger sotion and
depencd on the Targer action for their justification,” Cuomululive aclions are those that "have
cumulatively significant impacts and should theretore be discussed in the same impact
statement.” Sumilar sctions include those that have "common timing or gecgraphy.”’ The three
Lypes of impauls that wgeneics must consider are these that are direet, indirect, and comulalive,
Priveet flecls pre thass 1that gre caused By the action and veuur al the same 1img and place.
Indisect effiects ane those “which are caused by the action and are later in time or farther removed
i distance, bul are sl ressonably foresecable ™ A projoct’s “oumualative impael,” 1s

ihe impact on the enviconmeant which vesilts fromm the ingremental inmpact of the acton
when added wo other past, present, and reascnably foreszeable future actions . .. .
Cunulative impacts can result from individually manor but colleckively signifivant
aelions laking place over y peried of lime.

The DETS for TAPS renewal failed to adeguately consider these three types of actions and three
1ypes of Impasts.

LI should have corsidered the umpacts of connected actions taken by faderal agencics
and pnvate developers in the Morth Slope oilfields, as well as impacts of actions refated Lo
marine trunspurtalion und salely, All ol these sctivities related woeil production io Alaska are
“conmecled™ within the mesning wiven in MNCPA, us they <learly are interdepencent parts of a
larger action -- oil transpmtation -- and they all gepend an that larger action -- the ol
transporiation syalem -- for ther pustifieation. Other similar actiona that must be considered
melude the proposed rencwal of ether pipeline nghts-of way on the North Slope, becaase they
share carnmoen tming amd geogruphy with TAPS renewdl. DO showld also hove consicered the
curnalative impacts of the natural pas papeline proposed to parallel prations of the existing oil
prpchne. dnd the umplications of such 2 gas Line and 1ts associated construction impacts snd
natural gas infrastrclure on e safely snd integrity of the veostimg TAPS line, The DELS sl
alzo ewaluate the norential cumalative impucts of atl proposed OCS ffshore dhilking activites
currently in place or now being proposed by the DO under that agency's newly-adopted 2002-
2007 Prve-Year (008 {nl and Cfos leasing Program, as well as current and proposed state
nffshore lesses. Insddition, future commercialization of subses and permafrost mcthane bydrale
depostls showid be considered &5 part of the comples of cumuokative impast issues W be
geilugted, in Tight of the thirgy-vear firmelrame beiog consideresd in the cument TAFS DEIS
process. All of these issues are foreseeable through reasonable forecasting by 120, and they
must therefore be considered in any revised DEIS.

Alan, the DELS containg ao inadequare vigk assessment, whgch leads toan
Lndecestiation of the environmetal risks from continued opetation of the TAPS syswem
without sigmifucant modifications of the lease. For an cvaluation of risk to be properly poriraved,
i1 15 pecessary [T the probubility an incident will ocour (ne matter how shight s 1o be muliplied
b tlie value of the damage 38 4 consequence of the filore. The TAPS DEIS consistent!y
understates the magnitude of failure(s), which may hava tremendous external costs in two
different ways. The Dirst is to drsstically understate the negative impacts, For instunce Lthe
discission al unoil muptuce inle the Yukono sugeests that only ibose downpver conmmuanities
immediatel» adyacent to the croasing may be negatively impacted. [t does not take mto account
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the impacts on communitics farther downriver per on those upnyver communitiss such as
Whilehorse und beyond. As subsistenuve resoures Wnkve] buth upstrein and downatreamm, the
DEIS stotld analy2e ropacts b comoumilies throughour the Yokon River watershed. Also, the
I2EIS mamamizes the concept that any major polluting incident should be viewed as o nogative
nnpact -- on the contrary it states thal a majer inctdent should be viewed as g langible positive
voonemds benelil Lo all converned oy primary benslivianes of the costs associated with any
afiermpted cleanup. The next major error o0 1ogic in the DELS s the assumplion that the past
record a5 w substantial mdicacor of future profallity that pelluting incidents will or will ool
oceur dunng the fulure, Tt is penerally recognized by students of Jow-iskrhigh-cost ¢vents thar
the past 15 ool o celiable indicator of culeuliiog probabilicy Jor fulune events as noted by other
imcliviclsal testimony. The DO st analyze the probabilicy of tuie polluting meidents from
this aging systen. as such events are reasonably foresecable and will bave cumulative impas,

DvOL ulser showld have consicered o brogder undverse of impacts of the TAPS. Rencwal of
the lederal grant of the right-of-way involves vast geegraphic areas in addition to the 300 miles
of pipeline travelmg from the Noth Slope te Valdez, The decision to renew the dghl-of-way
also meludes the entire Noerh Slope dolling opemiions” infrastruclure, the Yaldez Macine
Terminal, aud the marne rranspontabion systemn. Renewal of e vight-nf-way also impacts this
vash area thivty years and meote into the fulure. For crample, over the next thirty yeurs, for which
12071 13 proposmg to renew the neht-of-way, one can expeot the number of oil spills w comtinue
al the rule witnessed during the previous teenty-live yesr perioil—ie. 1500 Notth Slope cmde
1l Spills, 2,300 digse] fuel spills, ard owre thao 70 saltwater spills (4.7.4 1001, TAPS Raghe of
Way Renewal Ol Spull Dratabaze). 1o addition, [X30shoold have evaluated the environmcntsl
unipact of chronic and ressonshly foresccable munntenance falures. For example. over the past
soweTl woars. restarl problems have threalened pump station safely, caused oil spills, and catsed
inlermul pressure hamoers that have moved the pipe, tesulting m damage w pneling suppott
strictuces. Anather threal o the environment s the tailure of TAVPS emergency rosponse to
leaks. For examyple, in October, 2001, TADPS owners' emergeney response measurcs faided for
36 kotirs 1 plug 2 Jeak cacsed by o bullel-hole near Livengood. IF emergency respunse plans
canmal respond 1o 4 steay bullet, it uppears doubtful that the ermergency response actions could
etfectively prevent disaster in the event of & major spill. The 1XEIS discusses spill response
measures as one of the mitigatton factors ensuring environmental safety hut also considers the
spall responss plans te be beyond the scope ol its review. DO also declines to evaluae the
reasorabl v Toreseenbls eflecls of the murked wurming trend of the past 20 vears in Alaska on the
TAPS adwve-mownd suppart system i combination with the seismic fisks -- especiaily, in the
southem poron of the pipehne, where structures bunlt on permafiost are ;most valoerable to the
cffrots of climate change - despite the submission of a technies] rpont on thes subject duning
sooping, We Ond Lhis dismizsal of public coneems both inconsisient and unresponsive,

By tailing to consuder the vast temporal and geographical impacts of the proposed aclion,
the TYEIS fails to mert the requirements of NEPA. Furhermors:, the Tailune 10 consider all the
impucts of the propused setion prevents the ygencies [Tom evaluaing the reasonable ranpe of
altgmati ves they are requiced o consicer, [n order 10 remedy these flaws in the NEPA process,
DL st perfortn a new DES and present the examination of jmpacts to the public fur
CUMITERL
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3. DEIS FAILS TO CONSIDER AN ADEQUATE RANGE OF
REASONABLE ALTERNATIVES

The LIELS Fails o consider all reasonable alternaives wthe proposed action as regquired
by NEFA. DOl should have examined alernatives of moditving the Ceant tecins to cure detacts
in the esisting Grunl, or medifying Granl onms W incresse protections of public resources.
Several of these pmential allematives [or modilivation were identified in public comments
dunng the scoping petad but were nevertheless not congicered in the lawed DEIS.

Thy TAPS DELS brizfy dispatches the suggested action of requiring TATS owners to
deposit intn an eserdw account fumds for DEL&R of the pipeline and s infmstrucieee. TAPS
LIS at Volume |, 2-6. The 'TAPS Mineral [easing At lease does nof reguice the TAPS awners
10 pay funds prospectively. However, this has been done -- wath potencially pervetse
cunseruences ior public policy. Neventbeless. the DOT docs not consider thas a problem.
[naread, [0 states that the DR &R escrow accounl Suggestion s outside of the suope of the
DEIS: “Additional regulatory auchouty would he necessary o changs this sitwation. This would
involwe g separate rule makiog process with its own MERA anglyaz TAPS DEES at Yolume 1,
2-6, Firgt, it must be poled hat DOT cites no legal authonty for its statement that “additionsl
repllatory suthorry” is 4 prerequsite 1o modifving lewse werms W oinclude eserow of DREER
funds. Mothing in the curcent L prevents DD from roposing new or dillerent stipulaions and
conditions at the time of lease renewal. As in any landlord-tenant celationship, lease renewal
may be g ioe of pegoliation Thus the teasoning given by DO for failing to consider [case
moditicationg including escrow of DR&R appeurs calouluted o impose a fulse roadbloeck,

Morgover, un wgensy cannot ignore an altormative simply bocavss it would be difficult to
perform or becanse it wauld require uclion by Congress. NEPA reguines DOT to “rgorous]y
explore and obpectively evaluate ail reascmable Aliematives™ 1o Lhe proposed aclion in the impaa
statement. However, the DEIS does not evaluate modificaniom of the Grang o congider sach
remsonadle acliong, based on cxporicnee, as the LGR&R alternative. (rher examples of
s restecl | mprovermenls o he Grant, bascd on expenence, sre provisions for o Citizens'
{warsipht Ciroupe, ag well as the peridic Technical Beview and Audit of the pipeline syslem.
D30 should review the technology in use noe on TAPS that is relaed 1o control of gotual and
potentisl environmenial pollowon, and the apency should compare that with what would he
considered best or optimal enviroomenlal protection and contecl technology o the yoar 2002,
For example, 18 the back-up technglogy for discovering leuks and ruplutes (tom roplured erude
ol storage tanks and then contralling them coreently in use still considered state-of-the-art”
loday? 1 not. whut would be state of the art, and what are the relative envirominental costs and
bunedits of impusing requitements 10 now lease modificacions.

DM must perform a new DTS considedng these dlternatives and all other rensonable
allermulive loase modificatiens 1dentified danng seoping becanse NEPA requires federal agencies
T omsicder alternatives even if they involve admanistrative difficulty, alicrnawyves that ic cannot
sccomplish acting alone, and 4 broader range of allematives than L would oormally evaluate,
Unul DO perfomns this analysis, s IEDS canoot stand ueder NEPA,

4. DEYS FAILS TO CONSEDER MITIGATION MEASURES
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MEPA regpuires u discussion ol polential maligalion meusures o ameliorale ¢Xisting and
podential adverse envivommental effects. Section 4.5.4 of the 1IELS admiis that BOT did not
consider ary potential mitgatien measures. The DOL most consider MHIESLOT mMeasures Lo
weonls or minimiae environmenlal effecls. The DEIS ackowwledges advense impacty (o wildlife
and their habitat, vl no mitigation measures are proposed 1o redoce these effects. ‘The DEIS
analyss of direct inpacts dentifies numerous impacts foom the previous 30 yoars of TAPS
operation. and the ageney simply cannot avewd any discussion of reasonable miligation measuras.
Scveral reasonsble measures that voull mitigate adverse impsacls have been supgested by the
publiv in scoping comments: citizens vversizhl, periodic technical review and audits, and escrow
of DR&R timds. Many mone reasonahle mitigation measuees have been sugpested by the public
i testimony an the RIS, The DOT must consider reasonable mutizgabion measures to comply
wilh MEPA.

5 DETS FAILS TO ADEQUATELY ADDRESS INCOMPLETE
INFORMATION

Finally, the ‘TAS 13EIS fals o oomply with NEPA's requirements for wdeoufyimg and
acting on incomplete infommeten. Cne of the most impeortant sspects of KEPA is 1o ensers the
agency does nol 421 on insomplele information. only t repret s decisien afler i1 is wo [ae o
cormect, However, the TAPS DTIS Lails v ocknowledee sreas in which 0 bas inadeguiate
inlnomatiom.  Fither, the TIEDS fails to perfortn the required analyvtical peocess when it does
acknewledge madequate information. NEIPA requices DO to go throwgh o specific process
when il lueks cnfermation relevunt o foresecable sdverse impacts. When the weeney cunner
shiwin the requared information, or when the costs of dodng so ane esochitant, the agency has w
surnrnarire all existing scisatific infoemation and develop a theoretical appecach for analyzing
impacis baged on the avallable information. The TATS DEIS fails to acknowledge instances of
inadequate infotmation, cspecially in considering the cumulative impacts of the proposed acion
end ol reasoenable alematives. Tor csample. the Joim Fipelme Oflive (TPO) acknowledged the
importance ol the National Academy of Sciences (NAS) Nitional Ressarch Council (MR study
of Korth Slope cumulative impacts in the TPLY s May 2, 208071 titeline for the TAMS reoewal
process. There, JPO observed that it might bave to change the refemed Alternative in light of
inlemmulion conlained in the Mational Acadermy of Sciences Monh Slope cumulaiive irapact
sy, Elowever, i the DRIS JPO has foled to acknowledpe thal it is acting on inadequate
information by procesding without the N0 reporr. This oversight could be excused 6f DOT
made findings as required by CECQ regalabons, but it did not. [n sddition 10 fling to
acknowledge woling on imadeguats infermation, the DELS also Dails Lo pecfomm the reguined
analwits when i1 does acknowledes inadequate information, Thus, the DEDS fails 10 comply with
MeESF A reguizenens oo inadequare b mation.

When the DEIS lavks adequate miormation, it Laily w cemply with the requirement of
acknow ledging that ic bas inadeguate information. The moat sighificant example of inadegquate
data 15 the cumualative 1mpacts on the Noth 3lope, as discussed above. Another cxample is the
DEIS discussion of impusts on carbou, The TAPS DEIS scknowledges thal the effect of the
proposed acliun on cacbon “might not be measurable because of the nataral varmakility,
including peoductivicy, of a large population.” TAPS DELS, vol. 11, 4.7-95. However, the
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FIELS cloes nod ackrow ledee thal i laeks the infeomation, as required by NEFA. Mor does it
underagn the process requived hy XTPA ol delermining whether the lacking infermation <an be
ablamed. or whether costs of deing so are exorhitant, Further, the [HELS fails oo summarize all
televant gaisting informetion and develop s theoretizal sppreach for anabvzing impacts based on
the avmlahle information. “The 1S shorteuls the requined MEPA process by not anulvaing Lhe
cffret of the proposed action on caribow. The starutory reguirerent o prepare an F1S ensures
thut the spency will oblain and consider detailed information ahowe signeficant environmental
ipracts, and thear Lhe weency will dissemingte that information te the public so that it toeo can jeim
tre decizion-mubang process. The TAPS DEIS doss nol perform this legal oblipmicn. Thus,
T2 must perform a new IELS ackoow ledping inadequate information, summanzing (he
ealsting imformaton. and constructmg a thegretical approach by wiich to analyze the impacts.

R. DEIS MAY RIINSUIFICIENT UNDLER E5A

The TAPS DEIS' (ilure w consider the adequate seope of 1mpacts and the farlure to
consider an adequale rangs of teasonuble uliematives muke it impossible to assess Endungercd
Species Act (RSA) compliance. The BEA requires Tedera] weencies 1o insute thal any action
funded or camed owt by such agency is unlikely 1o jeapardize the comtinned existence of any
endangered or Ihtedlened species, o resalt in the destruction or adverse madification of critical
hatnear. 16 L5050, § 1330 el seg, However, the TAPS DEIS fails to consider the ESA because il
iadequately examings the seope of inpacts of the proposed aciion and i evalusies an
insuffizient range of aleematres.

These NEFA vinlations make il imposyible w0 defermine whether DOT hus sufliciemly
consilered the impact of the proposed actian on theeatened and endangered species because the
DELS does not evaluate the impact of the proposed action on endangered and thpzatened species
whige habitat includes the Morth Slope, inlerior Alaska, southeast Alaska, Prince William
Sound, and the Marth Pacilic, In urder o assess whether the DEIS complics with the ESA, DOI
must produce a new DEIS, which adequarely assesses the scope of impacts and the reasonable
range of altematives.

. THE COMMISSIONER'S DETERMINATION I8 INSUFFICIENT UINDER
STATE L&YW

A. The DNR Decision Dees Mot Comply With AS 3835010,

The decizion by the Commissioner of the Depariment of Natura] Resourees must comply
with state law, Here, it appears that the Camimissioner’s decision does notl comply with
repuitemenls of the Alaska Right-of-Way Leasing Act.

The Kighe-of-Way Leasing Act provicles 1hal nghl-ol-wuy leases shall be renewuble “so
long ws the lessee iy in comanercial operation and is io toll compliance with all stace law. .. and is
m compliange with all tecrs of 1he lease ™ A5 38351100 The requirement of lawful operation
reaches mare than just the pipeling i1self, and applivs woall of the TAPS facilities inchuding all
pipe. pump stations, docks, tanker loading facilities, operalions centers, gl
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In 1% report oo complivnce with Granl and Lease terms, the TPO defined ats 1asks
regarding compliance a5 ensuring that Alygska (1} oblam oll permits, (2] know gl] requirements,
¢ 31 reasonably detect deficicneies related to these reguirements and (43 coreect them in atimely
manrer  While this inwrpretstion of compliance seunds reasonable. it also appedrs 10 conlnalicl
Alaskd's Kiphi-of-Way |easing Act, wlich requires the lessee o be “m (]l complisnee with all
state law." Assuming for the sake of avgument that "full compliange with all state law”™ can he
mlerpreted to mean “substantial compliance” as described by 31702, this problem remains: 17O
has nol delined or set guidelines 10 determing what constitutes timely identification and
abatement o nonconpllANce 1550es,

The gquestion of what it takes for an agency to find the TAFS Onaners nonceompliant is
raised by two recent ULS. Depuniment of Transponialion enforcement action notices issued
aganst Alyeska. Details of these two notices, previous]y unteporied publivly, were reveated in
the TPO report on Grant and Lesse compliance, which provided the following substaotive
imfermalion:

¢ Motice of Prohable Vidlation, Proposed Civil Penally snd Compliance Qrder (CPF
Mo, 52002 2003, Febroary &, 2002) proposes fines for allegedly unsafe operations
that vaused (1) the massive pipr movement in Atigun Pass, discovered in May 2000
angd (23 over pressuming o MP 710 (soulh of Glenmullen), wherne a patch of mainline
mpe was thar had heen gouped 80% through cedng comsimuction was beinp reprairgd.

*  Motice of Pobable Violation and Proposed Complivnce Ocder (CPF # 5 20010 Q012,
Dgc, 3. 2001) proposes a nes compliance order requicing Alveska o coreect
viglations of sefety regulations on the small-diameter fige] 2as line hetween Pomp
Stations 1 and 4.

Cromeerning the ficst motece, 525,000 of ihe proposed S80,000 [ine is Tor the unsafe restan {ur
resiarts} of TAPS in Atipun Pass on late 199%=arly 2000, discussed abuve, This proposed fine
follows OPS enforcement actions for rastart violations in 1997 throuph 1994 and documented
reslarl priblems on TAPS in 1995 und 1996, Despite this history, J100 found Alyeska restart
procedares to be safe in its CWP repor oo operations issved in April 2001, However, JPO's
descriplion in the same report of sevane damape Alveska inflicted on the pipeling contradiers the
conclusion thul Alveska restarl procedures are safe (Alveska damaged above-ground structures
e Aligum Pass tu elimingle o 15-minowe delsy in the valve-opening sequence io Atigun [Mass).
Mlyeska enpineers comehled than the dumups resuled from the creation of & violent pressume
hammect oo researts, resalting in the pipe moverent in Atigun Pass

Concerning the sceond notiee, the fucl gas line prablems hated in ehat citation include
eagwred Lyried pipe on MP 84 hill. Thal localion wus the subject of 2 provious complignce order
that “required Alyeska b take all peacticalle sfeps o proles 1ls Tuel gus ling and sssocialed
dpputenamnoes io those arcas from future detoimental movement and external forces.” Lo
commecnion with the muore recent nodice, 1L s Joleworthy Lnat the Ray 6, 2002 letter from Lhe
TAPRS Omamers o Alveska declined 1o approve a funding request lor Fuel Gas Line Sysiem
Mamenance. The recurting peeblems on the small-daameter fuel gas line appears 1o e another
crample of Alveska's failure to abate problems in a timely mantear,
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Ciiven these two formal citateons, issued 0 patt toconrect chronic and unabated problems
aszocialed with TAFS operations and maintenance, the sgency findings thal the TAPS ogwners do
no have comphisnee problems on TAPS are dubious at best THNR's conclusion that the TAPS
cwengrs g i ful comphianes with all proviseons of the lease as well as all provisions of state
law is nor suppocted by the evidence. The Commissioner’s Determnmation thercfore may not
stand without substanlial rovisions 1o sddress these problems.

B. The DNE Decision Boes Not Cotnply With Lease Seciion 22,

Sectwen 22 of the Righl-ol-Waoy Leuse [or the Trans-Alaska Pipeline Systemn establishes a
G reguire s [0 prevens on abale Tasands or gdverss comdingos n the pipehine f it arises oot
of or could adversely atfect the construction, operation, Toaintenance, of Wermination of the
aipeline, As poimed oul in commen:s and docarens scbmaitied to the State of Alaska. Alveska
has demonsiraled a chronic failure e idendily and sbate operolional. maintenanee, and
prugramemaly deliviencies ino TAPS operatian in a dmely manoer, However, in thear reports on
Girant and Lease compl:ance, the [P and Sate Pupeling Coordinator state that

[t]he Stte Fipoline Coordinater does nol sclively menilor this seclion, $inee if i3 mamky a
lepal provision of the Lease. JPO conducts extensive monitonong of the integrity, safety
and environmental issues thae could rise w findings.

With regand o prevention, the TP and SPCO state thut “[plrevention of W0 percent of sedons
or sigmiticant havm .. may nob alwices be pracicable. Ploweser, by working toward a
prevemtion poal with a comnutinent to contnwal improvement of porformance, a high depree of
success will be achieved.”

JPOY s vefusal 1o enforce the duty o prevent and abate harards is indicated by the repon
that the {IMI" data baze refers oo seven reparts listing field repoitiog on 13 specific performance
attributes relating to Scetion 22, By companson, the stipulation sctting out reguirements fur
survel Tanee and maintendanees claims feld messurement of 1018 sunbumes covenng a broad
rirge oF suhbjects, some of wihich may gverlap wib preventon ang abatement. In ocher words, in
the ChI database peneral survesllance requiremments recarved 10K times the atteniion JRO
devared o duty e provent and abate, Tt is pot clear why T chose not to fucus on the
impersnl question of hazard sbulement, whal s meant by “meinly o legal provision of the
Lesse™ or what constisnies “high deeree ol suceess’ in preventicon

DT st detad o ics Comomssicner's Determimation the requircments of Scclion 22 of
the Stule Lease, To dismiss Scelion 2273 requirerment that the ageney identily aod abate
dediviencres as “rmainly a lewyl prosvision,” 15 (o dgnons 1he best interests of 1he Staee of Alaska,
which in rtself could be a violation of Constitational and stabateey daties.
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. The Commissivner’s Determination Implicates Buat Does Mot A ddress
Canstliutional Provisions.

The Commissioner’s Determination. a woten, implicaes and possibly violates several
provigioms of the Alaska State Constifution.

A the proposcd period (or TAPS leuse reoewal 15 30 yeurs, this duralion renders hisa
disposul of state land, As such. the Alaska Constilution reguires prior public notce of the
disposal as well as "other satepiaeds of the public mterest™ as may be prescobed by law. Ak
Cmstn, At XTI, Sce. 1. In this case, THWR s refusal to cxtend the comment peiod in the Tage
of multiole negquests from s vanety of Alasks interest zroups could implicate 1his consfitutional
provision. DNR's Commiasioner's Determination puapores o analyze 300 years of TAPS
npetatunng, and it puerpoots oo jostify an addicional 20 years, and 43 days is simply too short 4
timic o consbtate adequate proteetion of the public interest. Again, DNE's denial leiter
regarding the reguested extension doey nol provide reasons why denial is in the public interest,
ruther, it details DNR's efforts o roake 1he docwmenls known and available to the public. Tothus
case, given the pravity of the envirommental, sacial, and technical issues rased as well as the
demonstrated degree of public concem, increased opportumtics for public participat